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Arising out of Order-In-Original No. PLN-AC-STX-47/2022-23 dated 24.06.2022 passed by
(%) | the Assistant Commissioner, CGST & Central Excise, Division: Palanpur, Gandhinagar

Commissionerate

STt T AT S o/ M/s Govindbhai Mulchandbhai Patel, 17, Yash Vihar
(&) | Name and Address of the

Appellant Society, Ambaji Road, Patan, Gujarat-384265
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

HTCT FCHI T TAURII SAE:-

Revision application to Government of India:

(1) s SearaT ook Tfafeas, 1994 ft emr sraa {ie aaTq T GrHe’ & 18 3§ Qareh g7 @i
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course

warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT g, Frald ST Lo Ta AT T AdTe 1 =TT & gia ardier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) i STUTGH o STTermas, 1944 Fit g 35-a1/35-3  avia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any a1r-qn’{:n~ag-‘r\e public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) =X 3w ameer § S Tor ML T AHIA BraT § AT Tk G 3As9r & g F &7 spra Sud<h
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each,
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TR AT gEraedr TRy Fofae gy & sreer & & weiw it 7o IRwR § 6.50 4 &7 =
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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I, Rl STEH [ Ta FAThT ST waraiaenr (wraifafe) ffaw, 1982 & Riga gl

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  ¥HT L, FrAlT ITUTEH o U YT rfiens =ararierencr (feee) ueh uia erdfiar F Araer
§ Fead i (Demand) T& &€ (Penalty) &7 10% & SHT AT AT g1 grerifeh, SATeeas q& StHT
10 FX0€ T 3! (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;_
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =& sweer ¥ wia erdier TTTAHTor & qHer Sgt Yo STaaT gk AT ave fEarad g1 v wiv &g 7y
I F 10% FOETT IR AR gt haer ve Rarfed & a9 qve F 10% FIAQTT 9T hi ST Hehelt g

In view of above, an appeal against this order shall lie before the :I‘ribunal on
payment of 10% of the duty demanded where duty or duty and penalty:a'r'ém‘dasgute,
or penalty, where penalty alone is in dispute.” Froas e N
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F. No. GAPPL/COM/STP/2333/2023

srditier arser/ ORDER-IN-APPEAL

M/s Govindbhai Mulchandbhai Patel, 17, Yash Vihar Society, Ambaji Road, Patan,
Gujarat-384265 [hereinafter referred to as “the appellant”] have filed the present appeal
against Order in Original No. PLN-AC-STX-47/2022-23 dated 24.06.2022 [hereinafter
referred to as “the impugned order”] passed by the Assistant Commissioner, CGST &
Central Excise, Division- Palanpur, Gandhinagar Commissionerate [hereinafter referred to
as “the adjudicating authority”].

2. Briefly stated, the facts of the case are that the appellant were engaged in providing
taxable services under Service Tax Registration No.AFXPP6164JSD001. As per the data
received from the Income Tax department, it was observed that the total income declared
by the appellant in their ST-3 Returns compared with their Income Tax Return (ITR-5)/Form
26AS for the period F.Y. 2015-16 was less. Letters dated 16.09.2019 & 18.10.2019 were
issued to the appellant calling for the details of services provided during the said period.
The appellant did not submit any reply. Therefore, the Service Tax liability was determined
on the basis of differential value arrived between the value of ‘Sales of Services' under
Sales/Gross Receipts from Services (Value from ITR) and taxable value shown in ST-3
Return for the relevant period as per details below:

Table
Sr. Details of taxable value shown in returns (Amount in
No. | filed in FY. 2014-15 Rs.)
1 | Taxable value as per Income Tax Data ITR-5 87,36,016/-
2 | Taxable Value declared in ST-3 Return 0/-
3 Differential Taxable Value (S.No-1-2) 87,36,016/-
4 | Amount of Service Tax along with cess not paid / 12,66,722/-
short paid (service tax @ 14.5%)

2.1 A Show Cause Notice bearing F. No. AR-V/Govindbhai Mulchandbhai Patel/ST-3-
SCN/2020-21 dated 10.06.2020 (SCN in short) was issued to the appellant wherein it was
proposed to demand and recover service tax amounting to Rs.12,66,722/- for the period
F.Y. 2015-16 under the proviso to Section 73 (1) of the Finance Act, 1994 along with
interest under Section 75 of the Finance Act, 1994. Imposition of pehalty was proposed
under Sections 76, Section 77(2), Section 77(3)(c) and Section 78 of the Finance Act, 1994.

2.2 The SCN was adjudicated ex-parte vide the impugned order wherein the demand
for service tax amounting to Rs.12,66,722/— was confirmed along with interest. Penalty
amounting to Rs.12,66,722/- was imposed under Section 78; Penalty of Rs. 10,000/- under
Section 77(2); Penalty of Rs.10,000/- or Rs.200/- for every day during which such failure
continues, whichever is higher, starting with the first day after the due date till the date of
actual compliance, was imposed under Section 77(1)(c) of the Finance Act, 1994 was also
imposed. However, penalty under Section 76 was dropped.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

- -appellant preferred the present appeal alongwith Miscellaneous Application seeking

codonation of delay, on the grounds elaborated below:-

> As per the Service Tax Registration No.. AFXPP6164JSD001 dated};@%%@llk the
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appellant is regis"tered under (a) Business Support Service (b)ANo:




F. No. GAPPL/COM/STP/2333/2023

service; but it is observed that neither in SCN nor in impugned order , the
Adjudicating Authority has discussed the Category and description of service in
brief facts of the case or in his finding but only because of the Appellant has not
submitted periodical Returns under section 70 of the Finance Act, 1994 and not
submitted reply to SCN dated 10-06-2020 as well as not attending personal
hearing on the date fixed , the SCN was decided ex-parte vide impugned order
only on the base of the information of Income earned and declared in Income Tax
Return for the period from 01-04-2015 to 31-03-2016 and Form 26-AS , It was
assumed and presumed that the Appellant has not paid Service Tax . Therefore, the
nature of Service Activity of the Appellant and status of the Recipient of Service as
well as whether service provided fall under Negative list of services provided under
section 66D of the Finance Act, 1994 was not examined before confirming the
demand. '

»  The Department is well aware of the business location of the Appellant, which
appeared in Service Tax Registration as 44, Tirupati Township, Near Garden Hotel,
Chansma High Way, Patan 384265 and in GST Registration No. 24AFXPP6164J2Z0
issued by the department wherein the place of business appeared as — 17, Yes
Vihar Society, Ambaji Road, Patan, Patan —~ Gujarat-384265; therefore, the
department has to despatch, any correspondence either of above addresses but on
going through letters, SCN and OIO the dispatch address reflected is M/s
Govindbhai Mulchandbhai Patel, High Way Road, At. Shihori, Tal: - Kankrej, Dist:
Banaskantha-385550. Though in both Registration i.e (a) Service Tax Registration
(b) GST Registration: the place of business does not appear as it appeared in
correspondence i.e letters, SCN and OIO. Therefore, it is best known to the
department how it was not dispatched on address appeared in Registrations, the
reason best known to the department and the Appellant should not be punished
for the error committed by the department.

>  The Adjudicating Authority has not discussed the nature of service and category of
service, Negative list and Exemption in his finding. The Appellant had provided the
service of Erection and Installation of Cement Pole on the site mentioned in work
order awarded by UGVCL (Sample copy of Work order submitted for reference).
The service provided under work order awarded in the results of BID ie
Participated in Tender and work allocated by UGVCL under Work order hence the
Category of the service is Works Contract.

> The service provided by the Appellant is to UGVCL, which is Govt. Company not
taxable as covered under negative list under section 66B of the Act. The service
provided under works contract under work order issued by the UGVCL for the
purpose of Transmission or Distribution of Electricity by an electricity transmission
or distribution utility, therefore, the installation of cement Pole is being one of the
vital ingredient for the aforesaid purpose, such services fall within the orbit of
‘Negative list provided under sub-section (k) of section 66D of the Finance-Act, 1994

A Vg,
" AL N
and not taxable, hence, the service not covered under the proVisie

Finance Act,1994. Bz
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> In the present case, the Appellant provided the service i.e Erection and Installation
of Cement Pole on site, for the purpose of Transmission and Distribution of
Electricity by the UGVCL; which is a Company wherein in more than 90% of Equity
holding by the Central Government or State Government or it's subsidiary company;
therefore, the UGVCL is covered under the Definition of Government Company,
provided under section 617 of the Companies Act ; 1956 or 2013.

» Moreover, vide Noti.No.25/2012-ST dated 20-06-2012 at SR. No. 2(s) the definition

of Government Authority provided as under:-
" Government Authority means an authority or a Board or any other body’;
@ Set up by an ACT of Parliament or a State legisiature; or
(i)  Established by Government,
With 90% or more participation by way of equily or control, to carry out any function entrusted to a
municipality under article 243W of the constitution.

> In view of the aforesaid definition, it is crystal clear that the status of Service
Recipient is “Government Company”. In view of the above, the Appellant provided
the service to Government Company (UGVCL), the exemption provided under
section 66D(k) of the Finance Act, 1994 is applicable and no service tax is payable
on the income earned by the Appellant.

> Since the Appellant has not received the SCN for the reason it was dispatched on
address other than the address appeared in Service Tax Registration no
24AFXPP6164J2Z0. Similarly, the Appellant has also not received impugned order as
it was also dispatched on the Address other than appeared in service Tax
Registration or GST Registration. Therefore, the Appellant has not submitted any
reply to SCN and not attended personal hearing, hence SCN decided ex-parte.

» The appellant is duly registered with the Department under Section 69 of the
Finance Act, 1994 having Service Tax Registration No. AFXPP6164JSD001 dated 13-

02-2014 for providing Business Support Service and Work Contract service. Since,
the service provided to UGVCL, being a Government company, the Appellant was

under bonafide belief that Service Tax is not payable, and did not submit periodical
return under section 70 of the finance Act, 1994. But if at all required then the
relevant date is to be determined as under:-

(i) First ST-3 return for the period 01-04-2015 to 30-09-2015, due date for issue
of SCN under section 73(1) is 21-03-2018(30 Months).

(ii) Second ST-3 Return for the period from 1-10-2015 to 31-03-2016 due date
for issue of SCN is 21-10-2018 (30 Months).

» However, the SCN was issued on 10-06-2020 hence hit by law of limitation provided
under section 73(1) of the Finance Act, 1994.

> Further, in the present case, as the department has not unearthed any documentary
evidences against the Appellant which proved any elements Oﬁ/dFaa,} ollusion,
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provisions of Finance Act, 1994 and Rules made there under with intent to evade
payment of service tax, on the part of the Appellant; therefore the extension period
of five years provided under Section 73(4) of the Finance Act, 1994 cannot be
invoked. They relied upon the following judgment of Hon'ble Courts and Tribunals

in case of :
o J.P.Iscon Pvt. Ltd.Vs Commissioner Of Central Excise, Ahmedabad-I 2022 (63) GS.T.L. 64 (Tn
Ahmd.
» Balajee Machinery Vs Commissioner Of Cgst & Excise, Patna-II 2022 (66) G.S.T.L. 440 (Tri. -
Kolkata)

e 2022 (3) Tmi 1157- Gauhati High Court Other Citation: 2022 (63) G. S. T. L. 309 (Gau.) M/S. N.E.
Logistics & Anr. Jugal Kishore Mahanta Vs Union of India And 2 Ors. The Principal
Commissioner GST And Central Excise Commissionerate Guwahati.

o 2023 (6) Tmi 1247- CESTAT Kolkata Mr. Bikash Chakraborty Vs Commissioner of Cgst & Cx,
Guwahati Commissionerate.

4. Personal Hearing in the case was held on 28.11.2023. Shri, R. R. Dave, Chartered
Accountant, appeared for personal hearing on behalf of the appellant. He reiterated the
contents of the written submission and requested to allow their appeal. He also submitted
additional written submission dated 28.11.2023 during the course of personal.

4.1 In the additional written submission the appellant reiterated the grounds of appeal
memorandum and submitted copies of case laws relied in support of their argument.

5. I have carefully gone through the facts of the case available on record, grounds of
appeal in the appeal memorandum, additional submission, oral submissions made during
personal hearing and the impugned order passed by the adjudicating authority. The issue
to be decided before me in the present appeal is whether the impugned order passed by
the adjudicating authority, in the facts and circumstances of the case, confirming the
demand of service tax amounting to Rs.12,66,722/- under proviso to Section 73 (1) of
Finance Act, 1994 alongwith interest, and penalties is legal and proper or otherwise. The
demand pertains to the period F.Y. 2015-16.

6. Before going into merits of the case, I will first decide the Miscellaneous Application
filed by the appellant. On going through the appeal memorandum, it is noticed that the
impugned order was issued on 24.03.2022 and same was claimed to be received by the
appellant on 22.03.2023. Therefore, the present appeal, in terms of Section 85 of the
Finance Act, 1994, was filed on 28.04.2023 after a delay of 8 months. The appellant in the
Miscellaneous application stated that the impugned order was despatched to wrong
address hence returned undelivered. The appellant was provided the copy of OIO on
22.03.2023 and the appeal was filed subsequently, hence the delay. They also submitted
the correspondence made to the jurisdictional Range Superintendent informing the non-
recéipt of SCN and OIO and claimed that the delay was not intentional and was beyond
their control and they should not be held responsible for such inordinate delay.

6.1 In terms of Section 85 of the Finance Act, 1994, an appeal should be filed within a
period of 2 months from the date of receipt of the decision or order passed by the
adjudicating authority. Under the proviso appended to sub- section (3A) o,f.p.as;e?ctlon 85 of
the Act, the Commissioner (Appeals) is empowered to condone the deiﬂaﬁ(@ ~to°3‘a iow the
filing of an appeal within a further period of one month thereafter if, 27 i




F. No. GAPPL/COM/STP/2333/2023

appellant was prevented by sufficient cause from presenting the appeal within the period ~
of two months.

6.2 It is observed that the appeal in the present case was filed on 28.4.2023, and the
impugned order was delivered to them on 22.03.2023. Considering the facts of the case
and the legal provisions under Section 85(3A) of the Finance Act, 1994, I find that the
appellant was prevented by sufficient cause from presenting the appeal within the
aforesaid period of two months. I find the cause as sufficient and condone the delay.

7. I find that the impugned order has been issued ex-parte. Due to communication of
SCN and P.H letters sent to incorrect address, the appellant could not defend his case
before the adjudicating authority. Hence it is in the fitness of the thing that the matter is
remanded back to the adjudicating authority for fresh adjudication following the principles

of natural justice.

8. Accordingly, I set-aside the impugned order and allow the appeal by way of
remand.

9.  SrficTehdl GIXT &S el 915 (U1 &l (IeRT SURIerd aiich & (6T SITaT &)
The appeal filed by the appellant stands disposed off in above terms.
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To,

M/s Govindbhai Mulchandbhai Patel, - Appellant
17, Yash Vihar Society,

Ambaji Road, Patan,

Gujarat-384265.

The Assistant Commissioner - Respondent
CGST, Division-Palanpur,
Gandhinagar
Copy to:
1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.
2, The Principal Commissioner, CGST and Central Excise, Gandhinagar.
‘j/The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of OIA on website.
) Guard file ‘



